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Question 1 — 4 short essay questions [15 points each]

A

Your first client out of law school approaches you about a breach of contract dispute. Your
client is a general contractor who was not paid for her past major job, due to claims that some
of the work was not performed according to contract specifications. Because this leaves her
with insufficient capital to begin her next big job, she needs to have the matter resolved
quickly. You inform her that litigation will take at least two years because of a backlog in the
court system. She says she would rather have the matter resolved quickly but finally even if
it means some added risk regarding the final result. Which form of alternative dispute
resolution would you advise her to choose under the circumstances, and why? Why would
other common forms of ADR not meet her needs?

Fearing that you were late for this exam, and finding no parking spotsin the “U” lot for which
you have a parking pass, you regret that you didn’t take TRAX but decide to park illegally
in the “A” lot. You return to find that the University has towed your vehicle, at the request
of an indignant professor (not the one who wrote this exam). You call the parking office and
learn that you can recover your car only if you pay a $500 fine (which you can ill afford), or
if you first attend a hearing to contest the violation, for which there 1s a two-week backlog.
What might you argue is unlawful about this procedure?

Plaintiff files a complaint in federal district court against defendant Bert H. Adams for a hit
and run auto accident, 50 days before the statute of limitations expires, and requests waiver
of service pursuant to Rule 4(d). Bert lives at 123 Sesame Street. Defendant waives service
and files his answer on day 60, as allowed by Rule 4(d)(3). In the Answer Bert denies
liability, asserting that he had nothing to do with the accident. Plaintiff learns that the liable
party is really Bert I. Adams, who lives at 124 Sesame Street. A mustake was made by the
Department of Motor Vehicles, which identified the wrong Bert Adams based on the license
plate number provided, due to clerical error. Explain how plaintiff can still sue the correct
defendant consistent with the statute of limitations, which has now expired?

Hugh Dewey of a Boston law firm made famous on National Public Radio represents a-
Boston film producer. After the Red Sox (finally) won the World Senes, Dewey’s client used
television recordings of the Series to produce an unauthorized DVD celebrating the victory,
which competes with a similar DVD produced by the Red Sox. All of'the television programs
from which the footage was taken included the standard disclaimer: “Any use of this program
without the express written permission of Major League Baseball is strictly prohibited.” The
Red Sox have such permission by contract. The Red Sox sue to enjoin further production and
distribution of the competing video, alleging that the defendant lacks similar written
permission. Dewey drafts and files an Answer denying this critical fact. In discovery, the Red
Sox file a Request for Production of Documents asking for a copy of the contract. Dewey
objects on grounds of attorney work product, arguing that the only copy of the contract,
which he drafted personally, 1s in his files. Explain why Dewey’s argument should fail (2
reasons). For extra credit (1/4 point): What is the name of the (fictional) law firm?



Question 2

To fulfill the strong pro-environment policies of its newly-elected Governor, the State of Utah
adopts one of the strongest anti-pollution statutes in the country. The new law includes the
following “citizen suit” enforcement provision:

Any citizen of this State may sue to abate an imminent and substantial endangerment
to public health or the environment caused by the release of hazardous materials into or onto
the air, water, groundwater, or land of the State. Upon a finding of imminent and substantial
endangerment, the Court shall issue an injunction requiring any person responsible for such
release to take such actions as are necessary to abate the conditions posing the endangerment.
Such injunction orders shall not be subject to immediate judicial review or a stay of
enforcement by any court. The recipient of any such injunction order may challenge the
court’s findings after making good faith efforts to comply. If the injunction is reversed or
modified on appeal, the court may order that the recipient be reimbursed for the costs of
compliance, out of a fund established for this purpose in the state treasury.

[Don’t worry. I didn’t mix up questions from my Environmental Law exam. This is a Civil
Procedure question!]

Against the opposition of local ranchers, the Yucky Chemical Corporation (YCC) opened a
mega-goo manufacturing facility in rural Utah. Yucky is incorporated in Delaware, has its corporate
offices in Dallas, Texas, and has several manufacturing plants around the country. After it opens its
new, state-of-the-art Utah plant, however, it decides to close many of its smaller plants in other
states. This makes the Utah plant the firm’s largest single manufacturing site, producing 40 percent
of Yucky’s annual volume of mega-goo. The majority shareholder and CEO of YCC s J.R. Fishman,
a citizen of Texas, who owns 65 percent of YCC’s stock.

Shortly after the Utah plant began operation, one of the main feedstock pipelines broke,
spilling 10,000 gallons of pre-goo, a toxic chemical, into a reservoir that provides water for human
use, livestock watering, and irrigation. The pipeline was manufactured and installed by Pipes 4 U,
a company incorporated and operating solely within Utah.

Rocky Smith, a 5™ generation Utah rancher, filed suit against YCC and J.R. in the U.S.
District Court for the District of Utah under the provision quoted above. (Rocky’s lawyers believed
that the state court might be biased in favor of the largest new local employer.) The only relief
requested was an abatement injunction order. (Rocky issued a press release saying: “This is not
about money. It’s about protecting our health and quality of life.”)

A Defendants file a Motion to Dismiss pursuant to F.R.C.P. 12(b)(1). What arguments
would the defendants make in support of this motion? [20 points]



uestion 3

Assume the court denies the Motion to Dismiss. During discovery, plaintiff learns of
the involvement of Pipes 4 U. What risk does plaintiff face if 1t files an amended
complaint adding Pipes as a defendant? After learning about this problem, Rocky tells
his lawyer he still really wants to sue “that traitor” Pipes 4 U for helping YCC pollute
the community. What options does he have to do so? [10 points]

Assume the case proceeds in federal court. During the continued discovery process,
plaintiff learns that pre-goo in his water supply caused the deaths of over a hundred
of his cows, and that he must spend $20,000 for an adequate replacement water
supply. Plaintiff files an amended complaint seeking damages to compensate him for
his past and expected future losses, based on various added state common law claims.
Can the federal court assert subject matter jurisdiction over the new state claims?
Should it? Why or why not? [15 points]

The court conducts a hearing solely on the issue of the abatement injunction,

- reserving the damage claims for more discovery and a later trial. Finding the

requirements for an abatement injunction are met (imminent and substantial
endangerment), the court orders defendants to conduct a very expensive cleanup.

The defendants ask the court to issue a final judgment on the statutory claim pursuant
to F.R.C.P. 54(b). How should the court rule on this request and why? [10 points]

Assume the court grants the Rule 54(b) request. Defendants file an immediate request
for a stay of the injunction pending appeal pursuant to F.R.C.P. 62(c) [set forth below
in relevant part in case you don’t have your rules.]. Should the court address this
request for a stay of the abatement injunction order under this rule? Why or why not?
[Make sure to re-read the state statute before answering.] [3S points]

“Rule 62

C) Injunction Pending Appeal. When an appeal is taken from an interlocutory
or final judgment granting, dissolving, or denying an injunction, the court in
its discretion may suspend, modify, restore, or grant an injunction during the
pendency of the appeal upon such terms as to bond or otherwise as it
considers proper for the security of the rights of the adverse party.”

In August, 2004, the Administrative Office of the U.S. Courts issued for public comment a
set of proposed changes to the Federal Rules of Civil Procedure. [NOTE: This is real; not
hypothetical.] Among the proposed changes are amendments to Rule 50 governing Judgment as a
Matter of Law. Under the current rule, a party may file a Motion for Judgment as a Matter of Law
under Rule 50(a) “at any time before the case is submitted to the jury” (formerly known as a Motion
for Directed Verdict). However, in order for a party to file a Motion for Judgment as a Matter of



Law after a jury verdict under Rule 50(b) (formerly a Judgment Notwithstanding the Verdict or
JNOV), a party must have made a Motion for Judgment as a Matter of Law under Rule 50(a) “at the
close of all the evidence.” The proposed rule change would, in the words of the Advisory
Committee, amend Rule 50(b) “to permit renewal of any Rule 50(a) motion for judgment as a matter
of law, deleting the requirement that a motion be made at the close of all the evidence.”

A. The current rule requires that a motion be made under Rule 50(a) before the case is
submitted to the jury as a prerequisite to filing a motion under Rule 50(b) after a
verdict has been reached. This may, in some cases, allow a blatantly erroneous jury
verdict to stand simply because an attorney neglected to file a motion under Rule
50(a). Present an argument why this sacrifice of justice (potentially not getting the
substance correct) is justified on grounds of fairness to the party against whom the
motion is filed. [15 points]

B. A pamphlet issued with the proposed rule change further explains that the proposed
amendment “removes a longstanding procedural trap.” Explain what “procedural
trap” the amendment seeks to eliminate, and how it will do so without doing damage
to the policy goal you identified in subpart A. [15 points]



Professor Adler — Civil Procedure Final Exam — Fall 2004 — Sample Answers
1.A.

I would advise my client to choose either binding arbitration or another form of binding private
adjudication (privately-retained judge). A binding form of ADR would end the result relatively
quickly and finally, which would meet my client’s goal of speed. Pre-trial processes typical of
litigation can be expedited or eliminated, especially for this relatively simple dispute. There
would be more risk because both parties would agree in advance to accept the arbitration award
or adjudication result, with no right or limited right to appeal or to proceed to civil litigation or
other means of resolving the dispute. Some other forms of dispute resolution, such as private
negotiation or mediation, might resolve the dispute as or more quickly, but that expeditious result
is not guaranteed because a final agreement is not mandatory under those processes. If
negotiations or mediation fail, the parties would lose time and still have to proceed to a more
binding form of dispute resolution later (arbitration, litigation, etc.).

1.B.

1 would argue that the University committed an unlawful pre-hearing deprivation of property
without due process of law, under the due process clause of the 14™ Amendment. While the
Supreme Court in Fuentes v. Shevin did not prohibit prejudgment seizures of property, it did
require notice and opportunity to be heard before the seizure. In Matthews v. Eldridge , the Court
elaborated on the considerations appropriate to decide the nature and timing of notice and
opportunity for a hearing under particular circumstances: the private interests to be affected, the
risk of erroneous deprivation and the probable value of other procedures, and the governmental
interest at stake, including financial and administrative burdens. Based on this test, in City of Los
Angeles v. David, the Court upheld a city ordinance under which a citizen was required to wait
27 days for a hearing to recover his $134 towing fee after his car was towed from a tow-away
zone. The Court found that neither the initial towing nor the hearing delay to recover the towing
fee violated due process under the circumstances.

Here, I would argue that the facts distinguish this case from City of Los Angeles in several key
ways that result in a due process violation. First, in City of Los Angeles, the plaintiff was able to
recover his car immediately by paying the towing fee. Thus the interest at stake was the $134
fee, not the use of his car. The $500 fine here is significantly more onerous, especially for a poor
student, meaning that the private interest at stake — the use of my car during finals — is much
higher. Second, the governmental interest of the City of Los Angeles was far greater than here.
My car was not in a tow-away zone, and the interest of a professor walking across the street is
not the same as any public safety problems caused by parking in a tow-away zone. Moreover, a
27-day delay to recover the towing fee is not nearly as onerous as a 2-week delay to recover the
vehicle itself, which is forced here by the extremely high fine relative to the infraction.

1.C.

Under FRCP 15(c¢), the so-called “relation back™ rule, the plaintiff would be allowed to file an



amended complaint naming the correct Bert Adams as the proper defendant in this case, without
running afoul of the statute of limitations. Rule 15(c)(1) permits relation back when permitted by
the law that provides the applicable statute of limitations. Here, however, the facts do not
indicate what that law says. However, Rule 15(c)(3) also allows relation back for purposes of
changing the named party when the conditions of Rule 15(c)(2) are met (claim arises out of the
same conduct, transaction or occurrence as in the original pleading), when the new party receives
notice within the time specified in Rule 4(m) such that there is no prejudice to their ability to
defend the action, and where such party knew or should have known that an action might be
brought against them. Here, all of the conditions of Rule 15(c)(3) are met. The amended
complaint asserts a claim based on the identical conduct as in the original compliant (the same
auto accident). Because 60 days remains in the 120-day period for service of process specified
in Rule 4(m), there is adequate time to serve the correct Bert, and there appears to be no reason
why the delay would prejudice Bert in his defense. Finally, because Bert was involved in the
actual accident, he knows or should know that this suit might be brought against him.

1.D.

Attorney work product is defined and governed by FRCP 26(b)(3), as well as Hickman v. Taylor.
Dewey’s claim of attorney work product here fails for two reasons. First, the work product
privilege exception to the general rules of discovery apply only to material “prepared in
anticipation of litigation or for trial....” Even if the alleged contract was drafted by Dewey, it was
prepared as a business transaction and not in anticipation of litigation. (In fact, if the contract
exists, it would have been drafted before this dispute even arose.) Second, the rule expressly
allows discovery of materials if “the party seeking discovery is in substantial need of the
materials in the preparation of the party’s case and ... is unable without undue hardship to obtain
the substantial equivalent of the materials by other means.” Here, Dewey has made the existence
and contents of the contract a central issue in the case, making its discovery essential to the
plaintiff’s preparation. Moreover, because Dewey himself admits that no other copy of the
alleged contract exists, it is impossible for the plaintiffs to obtain the substantial equivalent by
other means. While the rule still protects the “mental impressions, conclusions, opinions, or
legal theories of an attorney,” again this applies only to matters “concerning the litigation.”
While the litigation is indirectly about the contract, Dewey’s thoughts in drafting it were done for
purposes of the business dealing, and not the subsequent litigation.

The full name of the law firm is Dewey, Cheatem and Howe.

2.A.

Defendants will argue that the federal court lacks subject matter jurisdiction over this case.
Federal courts are courts of limited jurisdiction, i.e., they can hear only those kinds of cases
specified in Article III of the U.S. Constitution.

One source of federal subject matter jurisdiction is for cases arising under federal laws, treaties,

or constitutional provisions. 28 U.S.C. 1331. Clearly, such “federal question” subject matter
jurisdiction does not exist here. The action is brought here entirely under the newly-enacted state


















