University of Utah
College of Law
Examination Cover Sheet

Student Examination Number:

Civil Procedure 6040
Professor Robert Adler
Monday, Dec. 16, 2000 Fall Semester 2002
1:00 p.m.

Time Allowed: 3 V2 hours

Special Examination Instructions:

PLEASE READ CAREFULLY BEFORE PROCEEDING:

1.

This exam consists of a single fact pattern, the statute distributed earlier (also
attached to the exam) and a series of short essay questions, some with subparts.
Grading points are directly proportional to the time assigned to each question, for a
total of 180 points. Points/estimated time are indicated in brackets following each
question.

Answer all questions in your blue books (or computer disks). No credit will be given
for answers that are not included in the submitted blue book or computer disk
answer.

Read the entire fact pattern and all questions carefully before proceeding. Make
sure you understand what is being asked before you write. This is a thinking exam.
Answers need not be long to be excellent. Precision is far more important. Credit

will not be given for long discussions ‘“‘about the law,” especially if they are not
directly relevant to the question asked.

Three hours worth of questions are included in this exam. You have been given an
extra thirty minutes to use as you see fit. You are strongly advised to use this time to
read through the entire exam before proceeding, and to begin to identify issues and
outline your answers. Blue books and computer disks will be distributed after

thirty minutes.

The exam consists of 2 pages NOT including the instruction pages, plus the Act.
Make sure you have all pages before proceeding.

For your information, the statute used in this exam is a shorter version of, but
otherwise virtually identical to, Utah’s Citizen Participation in Government Act,
and a lawsuit similar to that described in the exam is pending in Utah. The various
nrocedural twicte and thrns. however were created for thic exam.



General Examination Instructions:

|

Print your Examination Number, the title of the course and the
instructor's name on the front of every bluebook used.

Number each bluebook (1 of 3, 2 of 3, 3 of 3, etc.) and place all bluebooks and
examination questions inside the first-numbered bluebook.

Students must submit the examination questions with the answers.

Students who are typing must use the yellow paper provided.

Students may not take any bluebooks or scratch paper from the examination
room, whether blank or used.

If the examination utilizes a computer answer sheet, print your Examination
Number at the top of the front side of the computer answer sheet in the space
provided. Complete the space marked "'Identification Number' (on the back of
the computer answer sheet) by filling in four zeros followed by your
Examination Number. For example, if your Examination Number is 99999 fill in
000099999.
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Civil Procedure — Fall 2002 — Professor Adler ., -, '

Facts — applicable to the entire exam

Mr. U. Ray Neum (Ray) owns the company (YCARE) that operates the biggest hazardous
waste landfill in the State of Openness (the little known 51* state in the United States). Ray is a
citizen of Openness, and YCARE is incorporated in, has all of its offices and facilities in, and
does business entirely within Openness, except for importing wastes from other states. Seeing a
wastes. A group called FLAIR (Free Livers Against Industrial Risks) opposes this proposal
vigorously. FLAIR is a nonprofit entity incorporated in Openness, and all of its officers and
members are citizens of Openness. In addition to fighting the permit modification, FLAIR
sponsors a ballot initiative seeking to impose a one dollar per millirem (a unit of radiation
exposure) tax on any radioactive waste imported into Openness. During the rather heated
campaign, FLAIR publicly challenges the manner in which Ray’s company operates the existing
landfill, arguing that the facility is in violation of multiple federal, state, and local environmental
laws and regulations. (You guess who won the initiative vote.) .

/')\l
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After the election, Ray and YCARE file a lawsuit against FLAIR and its individual
officers and directors in the United States District Court for the District of Openness. The
complaint alleges common law claims of slander and libel. In addition, the complaint seeks a
declaratory judgment that the state’s “Citizen Participation-in-Government Act” (“the Act,” a
copy of which is attached) violates the Due Process Clause in the 14™ Amendment to the U.S.
Constitution. / Ray and YCARE believe that the Act will be used in an effort to have the lawsuit
dismissed./ In its request for relief, Ray and YCARE seek compensatory damages for business it
allegedly lost due to FLAIR’s statements, punitive damages, and a permanent injunction
prohibiting FLLAIR and any of its members from making “public statements in any forum” that
might impair YCARE business activities.

1. For tactical reasons, FLAIR would prefer NOT to have any aspect of this case decided in
federal court, including any issue regarding applicability of the Act. (So in answering this
question, do NOT discuss whether the case can be defended on the grounds contained in
the Act itself.)

A. On what basis might FLAIR seek to have the federal court case dismissed, what
procedure would it use, and how likely is it to succeed? [20]

B. If FLAIR fails to raise this issue now, can it do so later? Why or why not?
(Discuss both the rule and the reason for the rule.) [10]

2. Assume that the federal court grants the requested relief. Still within the applicable
statute of limitations, Ray and YCARE file an identical action in Openness state court.

A. Why can Ray and YCARE file this case a second time in another court? [10]

B. Also assume that Openness has a rule which is identical to F.R.C.P. 13(a). FLAIR
believes that, in addition to any recourse it may have under the Act, the plaintiffs’
attempt to enjoin its future public statements violates the civil rights of FLAIR’s
members, and wishes to file a claim to that effect under the federal civil rights
statute. Must FLAIR file this claim as a counterclaim to the original action, and if

so, what risk does it face relative to the problem it sought to solve in question 1?
[20]



FLAIR files an answer and affidavit and moves for judgment on the pleadings under the
standards and procedures set forth in sections 1, 2 and 3 of the Act. Take a few minutes
to think through what FLAIR must prove. Explain what aspects of the standards and
procedures in sections 1, 2, and 3 will make it extremely difficult for FLAIR to have the
lawsuit dismissed on the grounds set forth in the Act. [30]

Assume that the federal court denies the relief requested in question 1, and the case
remains in federal court. Also assume that the court decides not to dismiss the case
pursuant to the Act. FLAIR immediately files an interlocutory appeal of the latter
decision (denial of relief under the Act), as provided in section 2(c) of the Act.

A. Is the automatic statutory right to an interlocutory appeal provided under section
2(c) appropriate? Why or why not? [10]

B. Ray and YCARE move to have the appeal dismissed as a violation of 28 U.S.C.
1291, and for failure to comply with the exceptions set forth in either FR.C.P.
54(b) orin 28 U.S.C. 1292(a) or (b). How should that motion be decided, and
why? [35]

Assume that the interlocutory appeal is heard and the district court decision is affirmed by
the U.S. Court of Appeals. The federal district court now is ready to hear this case on the
merits. FLAIR believes that the requested injunctive relief would violate its rights under
the First Amendment to the U.S. Constitution.

A. Is FLAIR precluded from litigating this First Amendment issue because it litigated
and lost on the First Amendment issue under the Act? [20]

B. Given the constitutional importance of the issue, may FLLAIR assert its First
Amendment argument even if it does not raise it as an affirmative defense in its
original answer? Cite and apply the applicable F.R.C.P. [10]

Assume that Ray and YCARE prevail on the merits, i.e., the court finds that FLAIR
libeled and slandered the plaintiffs by making misstatements of fact during the heated
initiative campaign, and that some customers sent their waste to other landfills as a result.
Compensatory damages will be measured by the lost profits resulting from this reduced
business, but punitive damages were also requested. According to the guidance set forth
by the Supreme Court, are punitive damages appropriate in this case, and if so, how
should they be measured? [15]



State of Openness — Citizen Participation in Government Act

(1) A defendant in an action who believes that the action is primarily based on, relates to, or is in
response to an act of the defendant while the defendant is participating in the process of
government and is done primarily to harass the defendant, may file:

(a) an answer supported by an affidavit of the defendant detailing his belief that the action
is designed to prevent, interfere with, or chill public participation in the process of government,
and specifying in detail the conduct asserted to be the participation in the process of government
believed to give rise to the complaint; and

(b) a motion for judgment on the pleadings in accordance with the Openness Rules of
Civil Procedure Rule 12(c) [identical to FRCP 12(c)].

(2) On the filing of a motion for judgment on the pleadings:

(a) all discovery shall be stayed pending resolution of the motion unless the court orders
otherwise;

(b) the trial court shall hear and determine the motion as expeditiously as possible with
the moving party providing by clear and convincing evidence that the primary reason for the
filing of the complaint was to interfere with the first amendment right of the defendant; and

(c) the moving party shall have a right to seek interlocutory appeal from a trial court order
denying the motion or from a trial court failure to rule on the motion in expedited fashion.

(3) The court shall grant the motion and dismiss the action upon a finding that the primary
purpose of the action is to prevent, interfere with, or chill the moving party's proper participation
in the process of government.

(4) A defendant in an action involving public participation in the process of government may
maintain an action, claim, cross-claim, or counterclaim to recover:

(a) costs and reasonable attorney's fees, upon a demonstration that the action involving
public participation in the process of government was commenced or continued without a
substantial basis in fact and law and could not be supported by a substantial argument for the
extension, modification, or reversal of existing law; and

(b) other compensatory damages upon an additional demonstration that the action
involving public participation in the process of government was commenced or continued for the
purpose of harassing, intimidating, punishing, or otherwise maliciously inhibiting the free
exercise of rights granted under the First Amendment to the U.S. Constitution.



Sample Answers

l.a.

L.b.

2b.

FLAIR should seek dismissal for lack of subject matter jurisdiction, by filing a Motion to
Dismiss pursuant to FRCP 12(b)(1), and is likely to succeed in this motion. Because all
parties in this case are citizens of Openness, the federal court cannot have subject matter
based on diversity of citizenship under 28 U.S.C. 1332. Therefore, the court can only
have subject matter jurisdiction of cases “arising under” the Constitution, laws, or treaties
of the United States. 28 U.S.C. 1332. Here, the primary causes of action, slander and
libel, are questions of state tort law, and therefore do not “arise under” any source of
federal law. The only federal “question” in the case is the allegation that the Act violates
the Due Process Clause in the 14™ Amendment to the U.S. Constitution. However, that
issue will be relevant only if the defendants file a Motion for Judgment on the Pleadings
based on the defense provided under the Act. It is not part of the plaintiff’s underlying
cause of action. Under the principles set forth in Louisville & Nashville RR v. Mottley, a
suit arises under federal law only when the plaintiff’s own cause of action is based on
federal law, and not when the plaintiff anticipates a possible defense, and then asserts that
the defense is invalidated by the U.S. Constitution. The only difference between this case
and Mottley is that, here, the plaintiff’s allegations about the constitutionality of the Act
appears as a separate claim on the face of the complaint by virtue of the Declaratory
Judgment Act. The Declaratory Judgment Act, however, is not an independent source of
federal subject matter jurisdiction, and to date the Supreme Court has not allowed such an
exception to the “well-plead complaint” rule in Mottley.

Under FRCP 12(h)(3), an action must be dismissed “[w]henever it appears by suggestion
of the parties or otherwise that the court lacks jurisdiction over the subject matter ....”
Thus, notwithstanding the general rule that grounds for dismissal must be included in a
consolidated motion to dismiss under FRCP 12(g), or in an Answer, the defense of lack
of subject matter jurisdiction is not waived if not presented at the outset of the case. This
rule is based on the fact that federal courts are courts of limited jurisdiction, i.e., they only
have the power to hear cases authorized by Article III of the Constitution (Capron v. Van
Norden), and individual litigants do not have the power to waive that limitation on the
authority of federal courts in 1nd1v1dual cases. Thus, lack of subject matter jurisdiction
can be raised at any time, by any party or by the court sua sponte.

Under FRCP 41(b), a dismissal for lack of jurisdiction does not operate as an adjudication
on the merits. Rather, it simply indicates that the case should have been filed in state
rather than federal court, which is precisely what has now happened. Likewise, there is
no claim preclusion because there as no adjudication on the merits. As such, the
dismissal in federal court on jurisdictional grounds does not preclude filing the case in
state court.

NOTE: If you interpreted the question as meaning that the court granted the plaintiffs
relief on the merits, I graded the answer based on your analysis of claim preclusion. A
minority of students read the question this way, but a large enough minority to warrant
alternative grading.

Openness Rule 13(a), like FRCP 13(a), includes a compulsory counterclaim provision
under which any claim the defendant has at the time it serves its answer must be included
if it “arises out of the transaction or occurrence that is the subject matter of the opposing
party’s claim” and does not require a third party over which the court cannot acquire
Jjurisdiction in order to be resolved. Here, no third party would be necessary to resolve
FLAIR’s civil rights claim against Ray and YCARE. Therefore, the civil rights claim



occurrence that is the subject matter of the plaintiff’s slander and libel claims. This is
somewhat debatable here. Plaintiff’s claims arise out of the statements made by the
defendants during the initiative political campaign. Part of the relief sought by the
plaintiffs as a result of those statements is to ask the court to enjoin similar statements
that the defendants might make in the future. Thus, the defendants’ civil rights claim in
some sense is related to the earlier statements, which led to the claims in which injunctive
relief is sought. However, arguable the “transaction or occurrence” that is the subject
matter of the civil rights counterclaim here is the lawsuit in which plaintiffs seek to chill
defendants’ prospective free speech rights, and not the earlier statements that gave rise to
that claim. Therefore, there is at least a strong argument that the counterclaim need not
be filed as part of the same lawsuit.

If the claim does need to be filed as a counterclaim, FLAIR would risk losing the federal
subject matter jurisdiction defense that it raised in question 1, giving the plaintiffs the
opportunity to remove the case to federal court. The counterclaim at issue arises under
the federal civil rights statute, over which federal courts have subject matter jurisdiction.
Therefore, once the counterclaim was filed, under 28 U.S.C. the plaintiffs would
be allowed to remove the case to federal court. Moreover, under 28 U.S.C. s
the federal court would have discretionary authority to retain the plaintiffs’ original state
claims along with the defendants’ federal counterclaim under principles of supplemental
jurisdiction.

Thus, under the scenario set out here, the defendants are faced with a difficult tactical
choice. If they decline to file their civil rights claim as a counterclaim and it is later
determined to have been compulsory, they might lose their right to file that claim
altogether. On the other hand, if they file the counterclaim to prevent that result, they
might be forced to litigate the entire case in federal court.

In order to dismiss the lawsuit based on the Act, the court must find that the “primary
purpose of the action is to prevent, interfere with, or chill the moving party’s proper
participation in the process of government.” This standard necessarily requires FLAIR to
prove not the practical effect of the suit, but that the plaintiffs’ primary purpose in filing
the case is to cause this impact. Given that plaintif has sought both compensatory and
injunctive relief, along with the manner in which the Act is structured, this will be
showing extremely difficult.

First, the Act provides that the procedure by which dismissal must be sought is through a
motion for judgment on the pleadings according to a rule identical to FRCP 12(c).
Assuming that the standards for granting such a motion in Openness are the same as in
federal court, however, it will be difficult for FLAIR to meet that standard. As with a
Motion to Dismiss under FRCP 12(b)(6), in ruling on a motion for judgment on the
pleadings filed by the defendant, the court must assume all facts plead in the complaint to
be true, in the light most favorable to the plaintiff, together with all reasonable inferences
therefrom, and deny the relief if there is any way the plaintiff can prove sufficient facts to
prevail. Thus, an astute plaintiff anticipating a motion based on the Act will certainly
plead facts sufficient to defeat the expected motion, so long as the pleading is within the
bounds of Rule 11 requirements. However, the Act is somewhat inconsistent in allowing
the defendant to support its motion with an affidavit detailing why the defendant believes
that the lawsuit was filed primarily to prevent, interfere with, or chill participation in
government, which would seem to operate more like a Motion for Summary Judgment.
Even if the motion is treated as one for summary judgment, it will require a showing that
no material issue of fact is in dispute, and that the defendant s entitled to dismissal as a















