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1.

This exam consists of a single fact pattern and a series of associated essay questions
of varying length. Grading points are directly proportional to the time assigned to
each question, for a total of 180 points. Points/estimated time are indicated in
brackets following each question.

Answer all questions in your blue books (or computer disks). No credit will be given
for answers that are not included in the submitted blue book or computer disk
answer.

Read the entire fact pattern and all questions carefully before proceeding. Make
sure you understand what is being asked before you write.

Three hours worth of questions are included in this exam. You have been given an
extra thirty minutes to use as you see fit. You are strongly advised to use this time to
read through the entire exam before proceeding, and to begin to identify issues and
outline your answers. Blue books and computer disks will be distributed after

thirty minutes.

The exam consists of __ pages NOT including the instruction pages. Make sure you
have all pages before proceeding.

General Examination Instructions:




Print your Examination Number, the title of the course and the
instructor's name on the front of every bluebook used.

Number each bluebook (1 of 3, 2 of 3, 3 of 3, etc.) and place all bluebooks and
examination questions inside the first-numbered bluebook.

Students must submit the examination questions with the answers.

Students who are typing must use the yellow paper provided.

Students may not take any bluebooks or scratch paper from the examination
room, whether blank or used.

If the examination utilizes a computer answer sheet, print your Examination
Number at the top of the front side of the computer answer sheet in the space
provided. Complete the space marked 'Identification Number'' (on the back of
the computer answer sheet) by filling in four zeros followed by your

Examination Number. For example, if your Examination Number is 99999 fill in
000099999.




Facts

Robin Kook is a citizen of Massachusetts employed at a small, Boston branch office of
Yukon.com, a New York company that publishes mass-produced novels about troubled doctors
and their patients. While skiing in Utah on vacation, Kook had an accident that required him to
be hospitalized for several weeks, to undergo surgery on his leg and back, and to stay in Utah for
extensive physical therapy before he was able to return home. Kook was treated at the Alta
University Medical Center (“Alta”), by prominent Utah orthopedic surgeon Dr. Tripp N. Faul.

Yukon.com provides its employees, including Kook, health insurance through
Amerihealth, a health maintenance organization (HMO). Yukon provides this insurance to its
employees pursuant to the Employment Retirement Income Security Act (ERISA), a federal
statute. Amerihealth is incorporated in Delaware, has its principal place of business in Boston,
and does business primarily in the New England area. Neither corporation has any offices,
employees, agents, or customers in Utah

Yukon’s standard employment contract, drafted by Yukon’s lawyers, and including the
version signed by Kook, provides:

Yukon agrees to provide full and adequate medical insurance benefits to the employee,
for all reasonably necessary medical expenses, as follows: Yukon will pay all premiums
in connection with employee health insurance benefits provided through Amerihealth.
Employee will pay for all deductibles and other medical bills not covered by Amerihealth,
and agrees to hold Yukon harmless for any and all medical costs that are not paid by
Amerihealth for any reason.

After the accident, but before receiving any significant treatment, Kook and Dr. Faul’s
staff contacted the Amerihealth at its office in Boston and received prior approval for the
required surgery and any routine, associated post-operative treatment. Because of unforeseen
complications during surgery, however, total expenses for the treatment and subsequent
hospitalization were significantly larger than expected. Moreover, Amerihealth later took the
position that the physical therapy was not included in its agreement to cover “any associated,
routine post-operative treatment.” Amerihealth paid for half of the surgery and post-operative
hospitalization, and for none of the physical therapy. Uncollected expenses exceeded $300,000.

Kook, Alta and Faul sued Amerihealth and Yukon in the U.S. (federal) District Court for
the District of Utah, raising the following claims:

1. The failure to pay for all of the medical expenses incurred violated Yukon’s
obligations as an employer under ERISA and Amerihealth’s obligations as a

health insurance provider under ERISA.

2. Yukon’s failure to reimburse Kook for the medical expenses not covered by



Amerihealth constituted a breach of its obligation under its employment contract
to provide full and adequate medical insurance. In support of this allegation,
Kook alleged in the complaint that all medical expenses in connection with the
accident were “reasonably necessary.”

Yukon returned a timely and proper waiver of service of the summons and complaint
under F.R.C.P. 4(d). Although asked to do so properly in accordance with all requirements of the
rule, Amerihealth did not waive service. Thereafter, Amerihealth was properly served with a
summons and complaint at its corporate headquarters in Boston pursuant to the following
provision of ERISA and all other applicable requirements for service of process:

Where an action under this subchapter is brought in a district court of the United States, it
may be brought in the district where the plan is administered, where the breach took
place, or where a defendant resides or may be found, and process may be served in any
other district where a defendant resides or may be found.

Questions [points allocated/estimated time to answer are indicated in brackets]
1. A. By when do Yukon and Amerihealth have to respond to the complaint? Explain. [5]
Sample answer:

Yukon must respond to the complaint within 60 days after plaintiffs’ request for waiver
of service was sent, because Yukon properly and timely waived service. FRCP 4(d)(3) and
12(a)(1)(B). This is a “bonus” provided by amended rule 4 to encourage defendants to waiver
formal service of process. Because Amerihealth did not waive service, it must respond to the
complaint within 20 days after it was served with the summons and complaint. FRCP

12(a)(1)(A).
B. Who should incur the costs incurred in serving Amerihealth, and why? [5]
Sample answer:

Initially, the plaintiffs must pay a process server to located and properly serve
Amerihealth. However, as an additional incentive for defendants to waive formal service of
process, FRCP 4 provides that if a defendant located within the U.S. fails to waive service by a
plaintiff located within the U.S., “the court shall impose the costs subsequently incurred in
effecting service ... unless good cause for the failure can be shown.” Thus, unless Amerihealth
can show good cause, plaintiffs should be able to collect the costs of service from Amerihealth.

2. Analyze and explain whether the federal district court in Utah has subject matter
jurisdiction over each of the two claims in the complaint. [S0]



Sample answer:

There are three possible grounds for subject matter jurisdiction here: diversity, federal
question, and supplemental jurisdiction:

The court lack jurisdiction based on diversity of citizenship because there is not complete
diversity as required by Strawbridge v. Curtis. Plaintiff Kook is a citizen of Massachusetts, as is
at least one of the defendants. For purposes of diversity, a corporation is a citizen of the state in
which it is incorporated, or of “the State where it has its principal place of business ....” 28 USC
1332(c)(1). While Amerihealth is incorporated in Delaware, its principal place of business is in
Boston, making it a citizen of Massachusetts for purposes of diversity. While it is unlikely that
Yukon is also a citizen of Massachusetts based on its small branch office in Boston, so long as at
least one plaintiff is a citizen of the same state as one defendant, complete diversity is absent.
Therefore, subject matter jurisdiction based on diversity of citizenship is not present. [10]

However, the court does have jurisdiction over the ERISA claim in the complaint because
ERISA is a federal statute. Therefore, this claim “arises under” a federal statute for purposes of
Article II, section 2 of the U.S. Constitution and 28 U.S.C. 1331. There is no problem under
Louisville & Nashville RR v. Mottley, because it is clear that the federal issues alleged,
violations of ERISA duties by both defendants, are part of plaintiff’s case in chief (as opposed to
an affirmative defense) on the face of the complaint. [10]

The more difficult issue is whether the court can assert supplemental jurisdiction under
28 U.S.C. 1367 over the breach of contract claim, which is a common law contracts claim. This
statute allows supplemental jurisdiction, in cases in which the federal court has jurisdiction over
at least one other claim (as it does here over the ERISA claim), “over all other claims that are so
related to claims in the action within such original jurisdiction that they form part of the same
case or controversy under Article III of the United States Constitution.” It is not clear whether
this language is intended to alter the “common nucleus of operative facts” test in UMW v.
Gibbs. Whether it does or not, however, it appears that supplemental jurisdiction is appropriate.
A common nucleus of operative facts, i.e., the accident, ensuing medical costs, approval of
medical expenses, and Amerihealth’s subsequent refusal to pay, gave rise to both causes of
action. For the same reason, the two causes of action appear to be separate but related legal
theories under which plaintiffs seek relief for the same basic alleged harm, arising out of the
same basic facts. Thus, plaintiffs’ ordinarily would be expected to try” the two claims in one
proceeding. [15]

Moreover, none of the discretionary reasons for a federal court declining to exercise
supplemental jurisdiction, either under Gibbs or under 1367(c), seem to apply. Exercising
supplemental jurisdiction here would serve judicial economy, convenience and fairness, because
the same basic facts and common issues apply to both claims. The state claim is a simple
contract dispute. It does not “predominate” over the related federal claim, with which it is
intrinsically related. Because it is a simple contract dispute, it does not raise a complex or novel



issue of state law, or otherwise require a needless federal court decision on an issue of state law.
As of now, the federal claim remains in the case. Because the facts are similar, there is little
likelihood of jury confusion. To the extent that different principles of law may apply to the two
claims, several procedures could be used to avoid confusion: split trials, specific questions to the
jury, etc. Therefore, supplemental jurisdiction is appropriate. [10]

Finally, it should be noted that the prohibition in 28 USC 1367(b) does not apply here.
Because the ERISA claim arises under a federal statute, the court’s jurisdiction is not “founded
solely under” diversity jurisdiction. (In fact, as shown above, diversity jurisdiction is absent.)
Therefore, the issue of whether assertion of supplemental jurisdiction would destroy complete
diversity is irrelevant. [S]

3. Yukon and Amerihealth file a motion to dismiss, pursuant to F.R.C.P. 12(b)(2), claiming
lack of jurisdiction over the person.

A. Plaintiffs respond to this motion, in part, by alleging that the venue and service
provision of ERISA quoted above, by providing for nationwide service of process,
along with F.R.C.P. 4(k), mean that a federal district court can exercise personal
jurisdiction over any person who has minimum contacts with the United States as
a whole. There is a split in the U.S. courts of appeals over whether this so-called
“national contacts” test is constitutional, and the U.S. Supreme Court thus far has
declined to address the issue (once in Asahi). Do you think nationwide personal
jurisdiction based on this provision of ERISA is appropriate (on constitutional or
other grounds)? Why or why not? [30]

Sample answer:

The threshold issue is one of statutory interpretation. FRCP 4(k)(1)(D) provides that
service (or filing waiver of service) “is effective to establish jurisdiction over the person of a
defendant ... when authorized by a statute of the United States.” Therefore, the first issue is
whether Congress intended the statutory language quoted above to confer personal jurisdiction.
The words of the statute, on their face, appear to address venue and service, but not personal
jurisdiction. They indicate where the case “may be brought,” which typically goes to venue, and
where “process may be served.” Because the statute does not expressly indicate that service in
one of those locations is automatically adequate to confer personal jurisdiction, the court might
conclude that personal jurisdiction must be based on RRCP 4(k)(1), i.e., in accordance with the
rules for personal jurisdiction in Utah, where the case was brought. However, it is possible that
the words “may be brought” were intended to include both venue and personal jurisdiction. If so,
Congress might have intended to confer personal jurisdiction only in the three locations in which
it intended venue to be present (see venue analysis below). It is also possible, however, to read
the words of FRCP 4(k)(1) and the statute broadly to mean that, whenever Congress provides for
national service of process, it intends thereby to confer personal jurisdiction any place within the
United States as well, so long as consistent with due process requirements. Assuming that



interpretation to be plausible, we then must ask whether it is constitutional under the due process
clause of the Fifth Amendment to the U.S. Constitution (which applies to assertions of personal
jurisdiction in federal courts). [10]

Which line of circuit court cases is most persuasive depends in part on whether the basic
requirements for personal jurisdiction are based primarily on principles of sovereignty or on
principles of fairness under the due process clauses of the Constitution. If personal jurisdiction
in the federal courts is based on sovereignty, the issue is whether the federal court system has
power over its citizens in all of the federal district courts (sufficient to overcome the sovereignty
of individual state court systems). Since the federal government has power over all of its
citizens within its borders, based on sovereignty alone there is no reason why federal courts
cannot assert jurisdiction over U.S. citizens in any federal court, just as a state court system can
assert personal jurisdiction over its citizens in any state court. Under this theory, the issue of
where a federal case involving U.S. citizens may be brought is simply one of policy (venue), and
not one of constitutional power. [10]

If, however, the issue of personal jurisdiction in federal, as well as state, courts, is based
primarily (or at least co-equally) on principles of fairness under the due process clauses, a theory
that personal jurisdiction is appropriate anywhere in the United States merely because process
can be served anywhere arguably is unconstitutional. Since Pennoyer v. Neff, the Supreme
Court increasingly has emphasized the due process and fundamental fairness rationale for
insisting that a defendant have “minimum contacts” with a forum in order for personal
jurisdiction to exists. As such, and because the due process clauses of the Fifth and Fourteenth
amendments are virtually identical, there is no reason to apply the minimum contacts test any
differently in a federal district court than in a state court. Thus, a “national contacts” theory of
personal jurisdiction would violate the due process clause, and to establish personal jurisdiction,
a federal court must find that the defendant has minimum contacts with the state in which the
district court sits, and not with the nation as a whole. [10]

B. Assuming the court declines to apply the “national contacts” test, does the court
have personal jurisdiction over each of the two defendants? Explain. [35]

Sample answer:

None of the traditional grounds for territorial jurisdiction (Pennoyer) apply to these two
nonresident corporate defendants. Neither is a citizen or resident of Utah. Neither was served in
Utah (Burnham). The case does not involve property in the state, or property used to secure
jurisdiction (Shaffer). Therefore, personal jurisdiction exists only if defendants established
minimum contacts with the forum state such that traditional notions of fair play and substantial
justice are met (International Shoe). Where those contacts are isolated (not systematic and
continuous), such jurisdiction is possible only where they are related to the cause of action at
issue (specific jurisdiction). Here, there is no evidence that either defendant has systematic and
continuous contacts with Utah. Neither has any offices, agents, employees or customers in Utah.



Therefore, the case must be treated as one of specific jurisdiction. [10]

The minimum contacts test first asks whether the defendant “purposefully availed” itself
of the privilege of doing business in the forum state, thus receiving the benefits and protections
of the forum’s laws. The contacts cannot occur merely because of the unilateral acts of a third
party, including the plaintiff. Rather, defendant should reasonably have anticipated being haled
into court in that state based on defendant’s conduct in and connection with the forum state.
Here, similar to the defendants in both Hanson v. Denkla and Wordwide Volkswagon,
defendants did nothing to purposefully avail themselves of business in Utah. Rather, it was
plaintiff Kook who traveled to Utah on vacation, happened to get injured there, and thereby
incurred medical expenses subject to reimbursement under defendants’ medical insurance plan.
It is true that defendant Amerihealth established contacts with Utah by pre-approving at least
some of Kook’s medical expenses. As with the trustee in Hanson, however, defendants’
contacts occurred only because of their legal obligation to respond to the claim of an existing
customer who happened to travel to Utah. Moreover, Yukon appears to have played no role in
this approval, and therefore there is no record that Yukon established any contacts Utah
whatsoever. Therefore, there is a strong argument that defendants never established minimum
contacts with Utah under this test. However, it could be argued that, once Amerihealth pre-
approved expenses in Utah, they should have anticipated being haled into court there. Therefore,
the second prong of the minimum contacts test should be applied as well. [10]

If minimum contacts exists, the second, related question is whether the exercise of
jurisdiction comports with notions of fair play and substantial justice. In answering this question,
we must evaluate the burden on defendant to litigate in the forum, the forum state’s interests in
the case, the plaintiff’s interest in a convenient and effective forum, the interstate judicial
system’s interests in fairness and efficiency, and the shared states’ interest in social policy.

Here, there is undoubtedly some burden on defendants to litigate in Utah. Although they are
corporations who can probably afford to litigate in Utah, they do not have established business or
legal contacts there. The forum state, Utah, has a legitimate interest in ensuring that its doctors
and medical facilities be paid properly for their work, lest the state’s overall medical
infrastructure deteriorate. Plaintiff Kook could more easily bring suit in his home state of
Massachusetts, but that would impose a significant added burden on Alta and Faul. There
appears to be no interstate fairness or efficiency issue so long as all claims are litigated in a single
forum. If however, if court declined to assert personal jurisdiction over Yukon, raising the
possibility of duplicative suits in different forums, in this close case the balance might tip in
favor of denying jurisdiction against Amerihealth as well. While all states share the interest of
ensuring that health insurance plans are honored properly, there appears to be no reason why that
issue can be vindicated better or worse in Utah or Massachusetts. [10]

Where defendants’ contacts with the forum state are very small, as here, and especially
where they resulted more from the unilateral act of the plaintiff and not because defendants
purposefully sought new business in Utah, the fairness factors should be viewed with greater
scrutiny. Given the weakness of the minimum contacts, and because the fairness factors, at best,












